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TI. purpoſe of this Addechs 4 3s, to 4 
your attention, to a matter in which no 
leſs than your political, exiſtence, is concerned. 
The Britiſn Conſtitution ſtands an univerſally 
admired fabric of political wiſdom, conſiſting 
of three principal parts, ſo juſtly tempered 
and poiſed, ſo happily formed upon the baſis of 
public freedom and public ſecurity, that, to 
preſerve this noble ſtructure in its marured. 
ſtrength and beauty, ought ever to ſtand before 
your eyes as an object worthy of your firſt atten- 
Az Ii tion, 
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( 4 ) 
tion, of your never-remitting care and watchful 
ſolicitude. An illuſtrious French author“ has 

ſaid, that the Engliſh'nation is the only one in 
the world where political or civil liberty is the 
direct end of its conſtitution. Hence ſprung 
thoſe, equitable and juſt rules of jaw by which 
the meaneſt individual is protected from the 
1 inſults and oppreſſion of the greateſt. Hence 
| the reſerved power in the body of the people 
to chuſe perſons to fit in the great council of 
the nation, whom they deem worthy of con- 
fidence in that moſt important of all truſts, 
the framing and palling of laws to bind the 
MIT LG 


people. 


The Conſtitutions of he — Britiſh king- 7 
doms were founded on the ſame 0 edge | 1 
freedom.” The joint will of the Legiſlature of 
both kingdoms eaſily united nations whoſe poli- 
tical principles, whoſe” conſtitution of g. wern⸗ 
ment, and whoſfe intereſt, as well of indvi- 
duals as of the public, were ſo fimilar and ellen. 
tially conformable to each other. Let us not 
then, loſe fight of the advantages which our 
much to be revered Anceſtors have handed down 

to us: as we have” Om: * them derived our 

Dag Jt. | birth, 


4 anche 'Eſp. des Loix, liv. 11. c. 8. 
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birth, let us preſerve vnconfamtinazed their ſirir 
of freedom; a ſpirit; which is the very (lite of 
our Conſtitution, and the great bulwark of our 
political liberty and. perſonal: ſecurity. Me 
muſt: not fuffer, ourſelves to be hurried intq 
faction and licentiouſneſs' on the one hand, nor 
permit ourſelyes to fall into a puſillanimous 
indifference and a criminal ſubmiſſion on tha 
other. Let us calmly conſider, but reſolutely 
adhere to, the genuine principles of our Con- 
ſtitution, and thoſe rights upon which depend 
our perſonal ſecurity, our perſonal liberty, the 
enjoyment of our property, and the legal privi- 
* e o it by our Conſtitu tion. 
BA „ RA15G et int 10 
eb, The 8 conſt of all ſuch men of 
% any Property in the kingdom as have not a 
< ſeat in the Houſe of Lords, every one of 
«++ whom has a voice in Parliament, either per- 
„ ſonally or by his repreſentatives. In a free 
State, every man, who is ſuppoſed 2 free 
agent, ought to be in ſamęe imieaſure his/owas 
* governor ; and therefore à branch at leaſt of 
the legiſlative power ſhauld reſide inthe whbl# 
* body of the * * ck l 


This 


* Blackſtone's Commentaries on the Laws of England. 
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This right of the people to aſſemble together 
to conſult and deliberate upon matters of public 
concern, forms an eſſentially component part 
of the Britiſh Conſtitution. In ſocextenſive and 
populous a country as England, it was imprac- 
ticable for the great body of the people to act 
in their aggregate or collective capacity. Such 
popular deliberations muſt have become diſor- 
derly and tumultuous: therefore it Was wiſely 
contrived, that the people ſhould act by repre- 
ſentatives choſen by the inhabitants of ſeparate 
diſtricts, defined and aſcertained. by the general 
voice of the people. Counties were repreſented 
by reputable perſons choſen by the proprietors 
of land; ſuch being deemed the body of the 
people moſt intereſtod in the welfare of the 
State. Cities and boroughs were repreſented 
by citizens and burgeſſes, who were ſuppoſed 
to know the trading intereſt of the nation. The 
repreſentatives of the people were called, as 
appears from the tenor of the writ of ſummons, 
to adviſe his Majeſty: de conimuni conſilio 
ro ſuper negotiis quibuſdam arduis et urgenti- 
«his regem, * Wen ID con- 5 
* cernentibus.“ | g 8 
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In 
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In Scotland the ſame mode of repreſentation 
took place; and we are furniſhed by our acts 
of parliament with the moſt complete know- 
ledge of thoſe perſons who were called by the 
King to aſſemble in parliament for national 
purpoſes. Theſe were all the ſubjects of the 
kingdom holding any property of the Crown, 
however ſmall that property was. Proprietors 
of land deriving, right from ſubjects, were not 
intitled to fit in parliament. The King called 
none but ſuch as he knew, by means of their 
deriving right to their lands immediately, From 
the Crown. 
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It will be proper to remark, that i in ancient 
times the vaſſals of ſubjects were not conſidered 
as independent proprietors of land. The. ſub- 
ject· ſuperior, by the grant to his vaſſal, was 
not truly diveſted of the lands contained in it. 
The ſuperior's right was held to be the higheſt 
and moſt eminent right; and his vaſſal was 
liable to ſo many ſervices, , caſualties, and for- 
feitures, that his ſituation was worſe, and more 
precarious, than: that of tenants by: leaſe in our 
_ #5 Hog | 


Beſides 
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Beſides the ſervices of hoſting, hunting, 
watching, and warding, and other perſonal 
ſervices, which were frequently exceedingly 
grievous, there were certain fixed annual duties 
payable by the vaſſal to the ſuperior. But theſe 
were not all the burdens attending vaſſalage z 
there were certain rights attendant upon the 
dominium directum, or ſuperiority, which, as 
they depended upon certain events, were called 
caſualties. ' Theſe were the caſualties of ward, 
recognition, marriage, non-entry, relief, life. 
rent-eſcheat, diſclamation, and purpreſture. 
By the caſualty of ward, the ſuperior was in- 
titled to the full rent of the ward- lands during 
the Reir's minority. Recognition inferred a 
total forfeiture of the ward-lands, arifing to 
the ſuperior from che vaſſal's alienation of more 
than à half of the lands to a ſtranger, without 
the ſuperior's conſent. By the caſualty of 
marriage, the fuperior was intitled to demand 
from his former vaſfal's heir, upon his mar- 
rizge, a certain ſum, as the value of his wife's 
tocher or dower, which was eſtimated at what 
the heir might from his eircumflances reaſons 
ably expect: and where the heir refuſed to 
n, the woman offered by the ſuperior, the 
avail 


6 1 

avail of the marriage, as it was called, was 
doubled in favour of the ſuperior; and in eſti- 
mating the avails, not only the ward- lands, but 
all the free eſtate, heritable and moveable, of 
the vaſlal's heir, was included; regard being 
had to what his eſtate was at the tirne he became 
marriageable. Non-entry was a caſualty due 
to the ſuperior out of the rents of the feudal 
ſubject, through the heir's neglecting to renew 
the inveſtiture after his anceſtor's death ; this 
caſualty was in all caſes conſiderable, but in a 
certain ſituation amounted to a right of intro- 
miſſion with the whole rents of the lands. Re- 
lief was a caſualty which the ſuperior was in- 
titled to demand from the heir, as a conſidera- 
tion for receiving him as his vaſſal. Liferent- 
eſcheat was a forfeiture incurred by a vaſſal 

who had been declared rebel, and continued 
unrelaxed for year and day; his ſuperior, as 
being without a vaſſal, was intitled to the rents 
of the lands during all the days of the rebel's 
natural life. Diſclamation was that caſualty, 
by which a vaſlal forfeited his whole fee, if he 
diſowned or diſclaimed the ſuperior as to any 
part of it. Purpreſture was .incurred by the 
vaſſal's encroaching upon any part of his ſupe- 
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rior's property, or by any means attempting, 
as by building or incloſing, &c. to make it his 
own. This attempt was puniſhed with a for- 


feiture of the whole fee. 


From ſuch a multiplicity of penalties and 
forfeitures to which the vaſſals of ſubjects were 
anciently liable, it may eafily be conceived, 
that ſuch vaſſalage was a wretched ſtate of 
vile dependence and flayery ; and hence per- 

ſons in ſuch a miſerably ſubordinate condition 
could by no means be deemed worthy of hold- 
ing a place in the great council of the nation. 
The ſuperior was not only the oſtenſible perſon, 
but his right in his vaſſal's lands was ſtill con- 
fidered to be ſolid and ſubſtantial ; and was, it 
is manifeſt, truly affected by any meaſures which 
went to conſtitute any public burden upon the 


lands in the vaſſal's grant. 


But in modern times, matters are totally 
changed. The ſubjects of this country had ar- 
rived by degrees at a juſt ſenſe of the unhappy 
effects of the condition of vaſſals with reſpect 
to their ſuperiors ; the nation ſaw the deformity 
of that flaviſh ſyſtem; their minds had been 

BS long, 
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long prepared to aboliſh the odions diſtinction 
between ſuperior and vaſſal. At length, by 
the Britiſh ſtatute, 20 Geo. II. e. 50; the tenure 
of all lands in Scotland by ward-holding, and 
the caſualties of ward, ,marriage, and recogni- 
tion, are utterly aboliſhed. The tenure of the 
lands held ward of the Crown, is turned into 
blanch-holding, for the payment of one penny 
Scots yearly, fi petatur tantum, “ if demanded 
only ;” and the tenure of thoſe lands that were 
held of ſubjects- ſuperior, is converted into feu- 
holding, ſor payment of a determinate yearly 
rent in place of the caſualties and ſervices, The 
Court of Seſſion is authoriſed to fix what yearly- 
rent, or feu-duty, may be a juſt reeompence to 
the ſuperiors for the change of holdings from 
ward to feu; and the Court has laid down cer- 
tain rules for aſcertaining that recompence; rules 
extremely favourable to the vaſſal, or real owner 
of the lands. So that. now the ſuperior's right 
is in all caſes, except where a high feu-duty is 
payable, little more than nominal ; andthe real, 
ſolid, and ſubſtantial right of property is in the 
vaſſal alone. His condition too, with reſpect to 
his manner of holding his property of a fub- 
ject- ſuperior, is become more eligible than his 

JJ. holding 


1 


holding of the Crown; the expence attending 
his making up titles, and veſting himſelf in the 
property, being eaſier in the firſt than in the laſt 
of thoſe two modes of inveſtiture. 


It is evident, beyond contradiction, that the 
poſſeſſion of landed property independent of a 
ſubject, was the circumſtance which, by the 
Conſtitution of Scotland, determined who ſhould 
be called by the King, or was conſtitutionally 
intitled, to ſit in Parliament and deliberate upon 
national affairs. 


One of the earlieſt acts paſſed in the reign of 
King James I. of Scotland «ordained and ſta- 
ce tute, that all prelates, erles, baronnes, and 
« freehalders of the King within the realme, 
& ſen they ar halden to give preſence in the 
« Kingis Parliament and general Councel, fra 
& thine foorth be halden to compeir in proper 
5. perſon, and not be a procuratour ; but gif 
& the procuratour alleage there and prove a 
5 a lauchfull cauſe of their abſence,” 1425, 
c. 52. 55 


* 


The ſtrict attendance of all the free tenants 
of the Crown, required by the above ſtatute, 
without 


(88 

without the liberty of appearing by a procura- 
tor, was found to be too great a burden upon 
freeholders poſſeſſing ſmall eſtates. It was found 
expedient, therefore, to exempt them from per- 
ſonal attendance by an act of King James I. 
« The King, with conſent of the haill counſel 
5 generallie, hes ſtatute and ordained, that the 
5 ſmall barronnes and free tennentes need not 
* to cum to parliaments, nor general councels; 
« ſwa that of ilk ſhirreffdome there be ſend, 
cc choſen at the head- court of the ſhirriffdome, 
b twa or mae wiſe men -the whilks ſhall be 
& called commiſſars of the ſbire, to hear, treate, 
&© and finally to determine, all cauſes to be 
% proponed in councel or parliament. - The 
& whilks commiſſars ſhall have coſtage to them 
of ilk ſhire that awe compeirance in parlia- 
“ment or councel,” & c. 


| By an act of James II. no freeholder, holding 
lands of the King under twenty pounds, ſhould 
be conſtrained to give perſonal preſence in Par- 
liament, unleſs he be a baron, or 1] pecially called 
by writ. 1457, 6 Tz, 


By an act of James IV. barons, Schalen 


and vaſſals, whoſe lands were within the extent 
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of 100 merks, were exempted from perſonal 
attendance in Parliament, unleſs ſpecially called 
by the King's writ, provided they ſent their 
8 to anſwer for them. 506 c. 78. 


An act of James VI. 1 xd; c. 114. Müßte 
the above act 101 of James I. relieving the 
ſinaller barohs and freeholders new giving their 
3 in Parliament. 


By another act of King James VI. the quali: 


cation to vote for commiſſioners for ſhires, is 


ordained to be a forty-ſhilling land in free te- 
nandry, with actual reſidence within the ſhire ; 
and the freeholders are directed to chuſe “ twa 
& wiſe men, being the Kingis freehalders, reſi- 
« dent indwellers of the ſhire, of gude rent, 
& and weil eſteemed, as commiſſioners of the 


_£ ſame ſhire,” &c. 1587, c. 114. 


By an act of Charles H. the qualification of | 
freeholders intitled to elect and to be elected, is 
either a forty-ſhilling land, or ten chalders of 
victual, or 1001. of real rent, feu- duties de- 
ducted; and all heritors, life-renters, and wad- 


ſetters, holding lands of the King of the above 
| — 


5 0 Fl 


ro 


yearly rent, are intitled to elect and to be elected 


commiſſioners: to ſerve in Parliament, noblemen 
and their vaſſals excepted. 1661, c. 35. 


By ths at of Charles II. in place of che 


real rent, the rent according to the general va- 
luation which had been made of all the lands in 
the kingdom was aſſumed as the legal qualifi- 


cation; and every freeholder in poſſeſſion of a 


forty-ſhilling land of old extent, or of lands 
liable to his Majeſty's ſupplies for 400l. of va- 
lued rent, holding of the King, was intitled to 
elect or to be elected a commiſhoner to ſerve in 
Parliament. 


This ſtatute was the ſtanding rule at the time 
of the Union, and is ſo in a great meaſure at 
this day. 


To correct an abuſe which had crept in, of 
one perſon claiming more than one vote in Par- 
liament, as ſuſtaining different characters, it 
was enacted, ** That na perſon ſhall take upon 
* him the function, office, or place of all the 
ce three eſtates, or of twa of them; but ſhall 
only occupy the place of that ſelfe eſtate 


& quherein 
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cc quherein he commonly profeſſis himſelf, and 


60 quhairof he takis his ſtile.“ 1 587, c. 33. By 


this act of Parliament, more votes than one 
in the perſon of an individual, were declared 
to be an abuſe, and were therefore prohibited 
as illegal and unconſtitutional. | 


Anciently, perſonal attendance in Parliament 
was conſidered by the generality of frecholders 
as a burden, which, upon moſt occaſions, they 
were defirous to avoid: in latter times, mat- 
ters have in that reſpect taken quite a different 


turn. Attendance in Parliament is deemed a 
profitable occupation; and the utmoſt exertions 


of induſtry, ſolicitation, and intereſt, to ſay 
no worſe, are employed to obtain a ſeat in the 
great council of the nation. The motives which 
inſtigate men to ſo eager a purſuit after a ſeat 
in Parliament, are not unknown to the Britiſh 
people. Theſe motives muſt be either of a ge- 
nerous or of a mercenary nature. They muſt 
ariſe from a diſpoſition to preſerve the Conſti- 
tution in its purity; to propoſe and forward 
meaſures calculated for the national good; and 
to prevent the violation of the natural and 


civil rights of the ſubjects of the kingdom, 


the 


. 


_ 


x 


"% 
(00-3 
the preſervation of which is the juſt end of all 


government: or, they muſt be aſcribed to a 


predetermined purpoſe of promoting thoſe 
meaſures only, which ſeem to promiſe the ad- 
vantages of ſelf-intereſt : the intereſt of the 
community being entirely left to the guidance 


of a perſon called the Miniſter; whoſe views, 
| whether juſt or unjuſt to particular claſſes of 


men, : advantageous or diſadvantageous to the 
community at large, : conſiſtent or inconfiftent 
with the principles of the Conſtitution, calcu- 
lated to preſerve or tending to ſubvert perſonal 
ſecurity and general freedom, will, by the latter 
ſort of repreſentatives, be ſupported or thwarted, 
in proportion to that ſhare of the public ſpoil 
they can obtain, or think themſelves intitled to 
poſſeſs, So that a Miniſter, in this corrupt 
ſtate of things, is like the maſter of a ſhip, who, 
in order to command the afhſtance of the ſailors 
and marines in working and ſteering it to a ſafe 
harbour, is obliged to ſuffer them to rifle and 
and plunder the cargo, while the owners have 


nothing for their portion but loſs and diſap 
| | 8 


pointment. 


8 If 


( 

If to ſit and vote in Parliament be a gainful 
trade; then, to command more votes than one 
becomes an object of material importance and 
weighty conſideration: if the principles of the 
Conſtitution, and the enactments of an uncor 
rupt Legiſlature, are found to be adverſe to a 
multiplication of votes in the perſon of any 
individual, howſoever great his property, then 
devices muſt be found out, and ſchemes put in 
practice, for favouring the deſigns and gratify- 
ing the rapacity of men, who, not ſatisfied with 
the free uſe and rational enjoyment of large 
and ample poſſeſſions, -nor even with the exer- 
eiſe of their lawful powers over enormous eſtates 
and exuberant fortunes, direct their views to- 
wards eſtabliſhing in themſelves, and ſecuring 
to their poſterity in the line of family repreſen. 
tation, the ſole and excluſive privilege of national 
repreſentation, and of enacting laws to bind the 
people. Rent AM | | 

The Conſtitution of the Scottiſh kingdom, 
any more than that of her ſiſter-kingdom of 
England, gave no countenance to multiplication 
of votes in the perſon of any individual ; nor 


was it agreeable to the. view of the Legiſlature 
| to 


1 


to ſuffer the eſtabliſhment of any ſcheme or plan, 
whoſe operation was in effect a multiplication 
of votes in the perſon of an individual, in the 
election of a Member to ſerve in Parliament, 
or ſitting in Parliament in the capecity of a re. 
preſenter of the people. | 


Attempts had been made by owners of. large 
eſtates, to engroſs a larger ſhare of the repre- 
ſentation of the people than the known rules of 
the Conſtitution admitted, by making convey- | 
ances of eſtates in truſt to confidents, or by 
granting rights to eſtates, redeemable for elu- 
ſory ſums, on purpoſe to create and multiply 
votes, contrary to the true intent and meaning 
of the laws made in that behalf. To obviate 
the evil introduced by theſe means, it was en- 
acted by a ſtatute of 12th of Queen Anne, 
c. 6. That from and after the determination 
of the then Parliament, it ſhould be lawful to 
any of the electors preſent at a meeting for 
election, who ſuſpected any perſon to hold their 
eſtates in truſt and for the behoof of another, to 
require the preſes of the meeting to put to ſuch 
perſons the following oath: I A. B. do, in 

the preſence of Gop, declare and ſwear, thar 
| D 2 | „ the 


. 
0 
' 
, 
; N 


( 20 ) 


66: PE lands and gate, for which I claim to give 
* my vote in this election, are not conveyed to 
« me in truſt, or for the behoof of any other 
* perſon whateyer. And I do ſwear before 
% Gop, that neither I, nor any perſon to 
* / knowledge, in my name, or by y al- 
6“ lowance, hath given, or intends to give, any 
C promiſe, obligation, bond, back- bond, or 
ce other ſecurity, for rediſponing or reconvey- 
&« ing the ſaid lands and eftate any manner of 
te way whatſoever. 


La) 


From the anxious terms in which this oath 
was conceived, it muſt be evident, that the 
Legiſlature held theſe truſt-conveyances, and 


rights redeemable. for eluſory ſums, to be a 


perverſion of one of the fundamental princi- 
ples of the Conſtitution ; theſe were therefore 
eſtimated to be evils of ſuch magnitude, as re- 
quired to be guarded againſt by the ſanction of 
a ſolemn oath, and to be counteracted by the 


hope of vation in a future ſtate 55 exiſ- 


tence.* C57 T1153 FF it 


But as it was found ſtill to be in the power of 
proprittors of large eſtates to make alienations 
WWW 


( . 
of their property, and for nominal purchaſers 
to grant bond for a certain price, the intereſt 
of which correſponded to the rents of the lands 
_ conveyed, which were made redeemable upon 
payment of a certain eluſory ſum of money, the 
Legiſlature framed a new oath, which was 
judged ſufficiently comprehenfive to prevent 
the evils ſo anxiouſly guarded againſt by the 
| ſtatute of Queen Anne; and by an act of the 
7th of Geo. IT. cap. 16. this new oath was ſub- 
ſtituted in place of the former oath, and runs 
in the following words: © I A. B. do in the 
6 preſence of Go» declare and rout,” TI | 
the lands and eſtate of 

© for which I claim a Hoke to vote in the elec- 
« tion of a member to ſerve in parliament for 
ce this county or ſtewarty, is aftually in my 
« poſſeſſion, and do really and truly belong to me, 
& and js niy own proper eftate, and is not convey- 
« ed to me in truſt, or for or in behalf of any 
other perſon whatſoever ; and that neither 
I, nor any perſon to my knowledge, in my 
name, or on my account, or by my allow- 
< ance, hath given, or intends to give, any 
* promiſe, - obligation, bond, back-bond, or 
i other ſecurity wharſoever, other than ap- 
„ pears 


* 
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ec cies: from. the tenor and contents of the 
cc title, upon which Iũ now claim a right to 
« vote, directly or indirectly, for rediſponing 
tc or reconveying the ſaid lands and eſtate in any 
« manner of way whatſoever, or for making 
te the rents or profits; thereof forthcoming to 
the uſe or benefit of the perſon. from whom 
«I have acquired the ſaid eſtate, or any other 
c“ perſon whatſoever ; and that my title to the 
« {aid lands and eftate is not nominal or fiftitious, 
« created or reſerved in me in order to enable 
e me to vote for a Member to ſerye in Parlia- 
« ment; but that the fame is a true and real 
« eſtate in me, for my own uſe and benefit, and 
for the uſe of no other perſon whatſoever : 
« And that this is, 2 as I ſhall anſwer to 
Gov.“ 


It will be kept in view, that the lands and 
eſtate, which are the ſubject of the oath, are 
ſuch as, at a certain ancient period, returned 
yearly to the proprietor forty ſhillings; a period 
-when the Scottiſh coin had not ſuffered the debaſe- 
ment of after-times ; or were liable for his Ma- 
jeſty's ſupplies, correſponding to the valuation 
of * Scots. The claimant is bound to ſwear, 

that 
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that thoſe lands and eſtate are in his poſſeſſion, 
and do really and truly belong to him; and that 
the eſtate is his own proper eſtate, and was not 
conveyed to him in truſt, or for behoof of any 
other perſon. Can there poſſibly be conceived 
any words more plain, more ſimple, and more 
intelligible, than theſe, or more directly point- 
ing out that the claimant muſt have a real and Fs 
ſubſtantial intereſt in the lands for which. he 
claims a vote. 


All 1 = freedom, and aſſertors of con- 

ſtitutional rights, had reaſon to expect. indeed 

to reſt in full confidence, that the terms in which 

this laſt oath was conceived, would effectually 

put a ſtop to all, views af an unconſtitutional 

multiplication of votes, and ſufficiently prevent 

the abuſes which it was the purpoſe of, the. Le- 

giſlarure to correct. But, alas! the ingenuity 

of one ſet of men, and the depravity of others, 

concurred to fruſtrate the object of theſe acts 

of parliament, and the oaths introduced Tby | 
them: and it is no leſs wonderful than true, | ö 
that, of late years, votes have been multiplied | 

to that degree, that the Members of Parliament 

ſent from the Counties of Scotland are no longer 
| | the 
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the repreſentatives of the people, who are real 
owners of landed property, but are the delegates 
or commiſſioners of the nobility and ſuch gen- 
tlemen commoners as. happen to have retained 
or acquired that ſort of intereſt in lands which 
is called the right of ſuperiority ;'a right which 
has been, by wiſe policy and a juſt ſenſe of con- 
ſtitutional freedom, diveſted'of its tyranny ; and 


being reduced to an unfubſtantial intereſt, is 


now happily ſunk into little more than a vain 
and empty name. Yet upon this unſubſtantial 
right, upon this vain and empty title of ſuperi- 
ority; a fabric is raiſed, which has already ad- 
vanced far to cruſh, and muſt in ſome: future 
period, and that not very diftant, if not ſpeedily 


prevented, totally overwhelm the conſtitutional 
rights of the people of this part of the united 
kingdom, and utterly deprive them of the power 
af chuſing their” Ne in dhe great 
20 of the nation. TE. . 
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The mode invented 0 accompliſh the exe- 
erable purpoſe of perverting the conſtitution, 
and defeating the plaineſt and moſt expreſs 
enaGmencs of che Legiſlature, i is not a little cu- 
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rious: and here an account of it will not per- 
haps be unaceeptable. | 1 


When a perſon, a peer for inſtance, who is 
poſſeſſed of a large eſtate holding of the Crown, 
intends to create votes upon his eſtate, he ſe- 
parates the property from the ſuperiority, by 
granting to A, in whom he can confide, a feu- 
right of certain lands valued in the ceſs books 
at 4ool.: Scots; then he executes in favour of 
B a liferent diſpoſition of the ſame lands, di- 
. rectly conveying the property to be held of the 
Crown, with the exception of the feu-right an- 
tecedently granted to 4, who then reconveys 
the feu- right to the diſponer; ſo that he be- 
comes reinſtated in every ſubſtantial intereſt in 
the lands which he formerly had; and B has 
nothing more than a liferent of a bare ſuperi- 
ority, yielding nothing but the trouble of vot- 
ing at an election for 2 member of Parliament. 
By this ſtrange ſort of management, votes are 
multiplied in proportion to the extent of a per- 
fon's valuation in a county. The ſame mode 
is followed by a perſon, whether peer or com- 
moner, who has only in himſelf the bare right 
af ſuperiority. He diſpones to a truſty perſon 

| | 5 a lifes. 
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a liferent- right to the lands in his charter from 


the Crown, with the exception of former alie- 
nations of the property. In both caſes, the 


diſponer apparently gives away the property of 


the lands, completely and irredeemably, dur- 
ing the life of the diſponee or receiver of the 


right: but with the ſame breath that he con- 


ſtitutes the right, he undoes it; for he ſpecifies 
the exception of the feu- right granted to a cer- 
tain perſon: ſo that nothing remains that can 


be called the property of this ſpectre of a free- 


holder, but the parchment, by means of which 
this hocus-pocus trick, this diſgraceful juggle, 
is executed. Can there be a greater inſult of- 
fered to the underſtandings of men ? 


It is therefore matter of wonder and aſtoniſh- 
ment, how any perſon of common underſtand- 
ing, upon ſuch an empty, unſubſtantial, fruit- 
leſs conveyance, can raiſe up his hand to heaven, 
and call Gop to witneſs that the lands and eſtate 
for which he claims a right to vote, are actu- 
ally in his poſſeſſion, and do really and truly 


belong to him; and that the eſtate in his grant 


is his own proper eſtate, and is not conveyed in 
behalf of any other perſon whatſoever ; yet 
| many 
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many good, honeſt, and conſcientious men have 
taken the oath of frruſt and poſſeſſion, as it is 
called; reconciling the oath to their conſciences 
by diſtinctions invented by lawyers, whoſe pro- 
feſſion often leads them to pervert plain prin-, 
ciples, to puzzle the underſtanding, and con- 
found the judgment, in matters of diſquiſition 
and controverſy. Lawyers argued, that the 
right of ſuperiority was the only eſtate the law 
acknowledged to conſtitute a qualification; that 
unleſs the right of ſuperiority appeared to be in 
the claimant, the property of the lands and 
eſtate could beſtow no title to be admitted upon 
the roll of freeholders; conſequently the oath 
could reſpect the ſuperiority only. This mode 
of reaſoning is clearly fallacious. It was the 
object of the two acts of parliament, introducing 
the oaths above recited, to prevent fictitious 
qualifications, ſuch as might be conſtituted by 
conveyances of lands in truſt, or redeemable 
tor eluſory ſums of money, or in any other no- 
minal or fictitious mode, by which perſons of 
no real property or ſubſtantial intereſt within a 
county could aſſume a privilege of claſſing 
themſelves with real and ſubſtantial freeholders, 
who had from the earlieſt times the radical 
| E 2 right 
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right. of attending Parliament in perſon, and 


afterwards of ſending perſons of eminent repu- 


tation and reſpect in the county to repreſent 
them in Parliament, 


It is ſufficient that the acts introducing theſe 
oaths were paſſed for the purpoſe of preventing 
any infringement upon the principles of the 
Conſtitution; conſequently, of preventing any 
perſon from having a voice in the election of a 
Member of Parliament, or of being elected, 


_ excepting ſuch as had a ſubſtantial freehold 


qualification within the diſtrict, and among the 


people to be repreſenteg. 


The ſupreme lens Court never ſhowed a dif. 
poſition to give the effect of real qualifications 
to theſe nominal ones ; -but, in point of legal 


interpretation, the Court found itſelf tied down 


to ſuſtain them as legal qualifications to ſuch 


claimants or voters as had taken the oath ap- 


pointed by law, But the ſenſe of the Court is 


maniteſt. They found, chat a diſpoſition of 


lands, containing an aſſignation to a Crown- 
charter, but reſerving the property to the 
granter of the diſpoſition, did not confer a title 
x | | 3 5 of 
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of enrolment, * Yet, if the bare right of ſu- 
periority was ſufficient to conſtitute a freehold 
qualification in terms of law, why put people 
to the neceſſity of that circuitous mode of con- 
veyances and reconveyances obſerved in the pre- 
ſent method of conſtituting theſe nominal qua- 
lifications? 


It will be remarked, upon reading the laſt 
oath, that the Legiſlature ſeemed to be aware 
of the mode of interpretation now adopted by 
thoſe nominal freeholders who have taken the 
oath of truſt and poſſeſſion: for, not ſatisfied. 
with obliging the claimant to ſwear that the 
eſtate for which he claimed a vote was in his 
poſſeſſion, and did truly belong to him, he is 
further obliged to ſwear, that his title to the 
ſaid lands and eſtate is not nominal or fictitious, 
created or reſerved in him, in order to vote for 
a Member to ſerve in Parliament. How is the 
conſcience of the claimant to be reconciled to 
this part of the oath, by an argument, that the 
right of ſuperiority only was regarded? This 
right being in the claimant, ,agreeable to his 
title-deeds, it is in his power, he may ſay, to 
| | ſwear 
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RE 5 — 


4 gre 


. TIES - * = —— 3 — — . — 2 D — — 
. — — —— - > > "PIG + 


! 
| 
| 


1 


1 


[ 
8 
'1 


© 39 ) 
ſwear that his title is not nominal or fictitious. 
But a difficulty till remains to be got over: Is 
this title neither created nor reſerved for the 
purpoſe of voting at an election for a Member 
of Parliament? Two ſolutions have been given 


of this difficulty: firſt, That the title is not a 
nominal and fictitious one created or reſerved, 


but is a true and real title created or reſerved, 
&c. and ſecondly, That if any other interpre- 
tation is given to theſe words, no mere ſuperior 
could vote, although he ſhould have purchaſed 
a right of ſuperiority to himſelf and his heirs 
for ever : that this interpretation would be 
contrary to the law and ancient uſage of Scot- 
land, the Conſtitution never having acknow- 
ledged the right of any perſon to fit in Parlia- 
ment, who did not hold directly of the Crown. 


It will be difficult to ſtate any propoſition, 
however plain and ſimple, directed to the reaſon 
and opinions of men, which is abſolutely beyond | 
the reach of cavil and diſpute. It is, however, 
matter of deep concern, and a dangerous expe- 
riment for a man to ſuffer himſelf to tamper 
with his conſcience, or to permit himſelf to be 
carried away by ſtrained, equivocal, nay, indeed 

Tophiſtical 
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ſophiſtical interpretations of an oath, whoſe 
terms are level with the underſtanding of every 
man endued with any moderate ſhare of com- 


mon ſenſe ; an oath, obviouſly conſiſting of 
plain facts, the truth of which cannot remain 


a matter of doubt with the perſon required to 
take it. An oath ought to be taken in its plain 
and moſt unambiguous ſenſe ; no unnatural, 
no forced, no ingenious conſtruction ought to 
be admitted: and there is no doubt that this 
oath has been taken by many good men merely 
through the influence of example, and as an 
oath permitted by law, and effeCtual in a cer- 
tain predicament, without conſidering its real 
import, or being able to ſtate the propoſed ſo- 
lutions of the difficulties attending it. 


But if liferent-qualifications of a bare ſupe- 
riority muſt be viewed as a nominal and ficti- 


tious freehold, in what light muſt be viewed a 


wadſet of ſuch a ſuperiority ? Yet ſuch quali- 
fications are common, and have been ſuſtained 
as legal, upon the claimant's taking the oth of 
truſt and poſſeſſion. | 
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Anciently proper wadſetters * were real pro- 
prietors under defeaſihle or redeemable rights; 
and if the wadſetter held his lands immediately 


of the Crown, he was the King's free-tenant, 
and was intitled to vote in chooſing a Commiſ- 


fioner for Parliament. The conſideration of 


property being now thrown aſide, and that of 
ſuperiority being aſſumed as the only criterion 
of the right of the electors or of the elected, 
the wadſet of a naked ſuperiority is held as a 


ſufficient qualification. If poſſible, this right 


is ſtill more nominal and fictitious than a life- 
rent- qualification; the one may ſubſiſt during 


the holder's life, the other may be defeated at 


pleaſ ure. 


It is certain, that every man who accepts of 
any ſuch qualification, eſteems himſelf as hold- 


ing it for behoof of the granter. It almoſt 
always happens, that when, from any unfore- 


ſeen circumſtance, the holder of ſuch qualifi- 
cation finds any obſtacle in his way which will 
prevent his voting according to the inclination 
of the granter, he feels it to be his duty to 

renounce 


A wadfſet in Scotland, is fimilar to mortgage, or lands held in 


rage or pledge in England. 
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renoutice his qualification, ſo as that it may re- 
turn to the granter, and thus put it in his power 
to find ſome other perſon more ſubſervient to 
his purpoſes. It is impoſſible, therefore, for 
ſuch perſon to ſweat truly, that the conveyance 
was not made in behalf of another perſon than 
the receiver. That ſeeret condition indeed 
does not appear from the face of the title-deeds; 

but it ſubſiſts in the mind both * the granter 
and 1 receiver: on 


The bad tendency of theſe nominal qualifica- 
tions, both as they affect the conſtitutional 
rights of the ſubjects of this kingdom, and as 
the oaths incident to them affect the morals of 
the people, is univerſally acknowledged; and 
therefore propoſals have been made by well- 
| diſpoſed perſons, to rectify theſe evils, and put 
matters upon a conſtitutional footing. Their 
good intentions, however, have not been car- 
ried into execution; from what cauſes, it is not 
our province at preſent to inquire. It is your 
buſineſs, Gentlemen, to rectify the abuſes, which 
have grown to ſuch an enormous height of late 
years, as to threaten the total ſubverſion of the 
repreſentation of the people in this Pare of the 

bs Vnited 


134 


United Kingdom. It is impoſſible to entertain 
a doubt, that if you unite heartily in the laud- 
able purpoſe of re · eſtabliſning in yourſelves 
the rights and privileges radically veſted in you 
by the Conſtitution, and tranſmitted to you 
unimpaired by your anceſtors, you will without 
difficulty obtain the accompliſhment of an ob- 
jet id eſſentially neceſſary to the perſonal li- 
berty, the ſecurity of property, and the general 
freedom and welfare of the ſubjects of this 
kingdom. 
It is propoſed, therefore, that the qualification 
which ſhall be held ſufficient to intitle a perſon 
to vote at an election for, or to be elected, 
2 Member to ſerve in Parliament, ſhall depend 
upon his being proprietor of a forty-ſhilling land 
of old extent; or of lands, liable for his Ma- 
jeſty's ſupplies, to the amount of 2001. Scots; 
that valuation bearing a juſter proportion to 
the old ſtandard qualification of a forty-ſhilling 
land of old extent, than the valuation of 400]. 
Scots, firſt introduced by the act 168 1: and that 
the oath appointed by the act of the 7th of Geo. 
II. c. 19. ſhall ſtill remain competent to be put 
in terms of that act; with this variation or ad- 
dition, 
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1 
dition, That after the words, and do really 
and truly belong to me, the words in property 
ſhall be inſerted; which will move every pof- 
ſibility of voting upon a mere right of ſuperi- 
ority. And it is propoſed, that at your meet- 
ings of Commiſſioners of Supply, you take 
the ſenſe of the landed intereſt, report the general 
opinion of this matter to your Repreſentatives 
in Parliament, and inſtruct them to uſe their 
endeavours, and concur with the other repre- 
preſentatives of counties from Scotland, who 
favour a rectification of the preſent abuſes, to 
bring a bill into Parliament for preventing thoſe 
abuſes and corruptions for the future. And to 
this great and important object, your attention 
is particularly called, for many ſtriking rea- 
ſons and nn, minen 
8 
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the preſent ſyſtem of ſplitting and conveying 
rights of ſuperiority in the manner aboye ex- 
plained, the Peers of Scotland, who are ex- 
preſsly prohibited by act of parliament to inter- 
fere with the elections of Commoners, have 
acquired a power and influence in the election 
of the repreſentatives of the people, altoge- 
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are, or may be, in effect, the electors of the 


repreſentatives of the frecholders in all the 


counties of Scotland: for, although they do 


not appear perſonally at elections of Com- 
moners to ſit in Parliament, their preſence is 
but too manifeſt by a lang train of confidants, 
friends, and dependents, who, in virtue af 
qualifications which do not beſtow upon them one 
inch of property within the county, or com- 
municate to them any ſubject to intereſt them 
in its welfare, and who conſequently are none 
of the people intitled to be repreſented for that 

ty, yet out- number and out- vote the real 


. ietors, inhabitants of the county, and chuſe 


as their repreſentative a man, who indeed is the 
dependent of the noble Peer, or junto of Peers, 
but whom, it is odds, the real owners of landed 
property and conſtitutional voters had never 
ſeen, and perhaps ſcarcely ever heard of before; 
but it is ſufficient, if he is ſuhſervient to the 
will of the noble ſuperior of extenſive property 
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in the county, in which a foot of land does not, 
perhaps, truly deſong to him. 


The abuſe here pointed out alſo ſtrikes n 
Commoners of extenſive ſuperiorities, whotave 
gone into this unconſtitutional ſyſtem of ſplit- 
ting ſuperiorities. By the Conſtitution they have 
right to but one vote, let their property be 
ever ſo over-grown or extenſive : therefore they 
have no right to appear at an election of Members 
of Parliament, with a train of dependents. and 
followers voting upon nominal qualifications, 
which is inconſiſtent - with every, idea of a free 
| repreſentation, and therefore is a corruption 

which requires a ſpeedy and an effectual remedy. 
There are, it is true, many Peers and Com- 


moners in Scotland who have not as yet adopted 
this fatal ſyſtem ; but if a ſpeedy ſtop is not put to 


the evil, there can be no doubt but the conta- 


4 gion in a ſhort time will become univerſal. - 
3 5 


It may 3 Weg that my * re- 


ſpectable character and reputation will not be 
diſpoſed to accept of nominal qualifications; 
and particularly, that it will become the general 


opinion, that the > OREN" of rn and poſſeſſion 


cannot 


* 


V4 - 
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cannot be taken in ſuch circumſtances with a ſafe 


conſcience : but this ſuppoſition would never 
put a ſtop to the evil, but would have the cer- 


tain tendency of increaſing it. Thoſe ſuperiors 
who at preſent beſtow ſuch nominal qualifica- 


tions upon their friends, and feel no compunction 
at their ſwallowing the oath of truſt and poſleſ- 
ſion, could never hefitate to beſtow them upon 


their dependents, of whatever character and con- 
dition; who, being men of meaner rank and more 
fubmiſſive conſciences, would not ſeruple in all 
caſes to comply with the views of the granters : 
and thus we might ſoon expect to ſee the meet- 


ings of elections for Members of Parliament 


Klled with the footmen, poſtilions, cooks, pimps, 

and paraſites, of theſe mighty: ſuperiors, to the 
utter expulſion of every man of real worth and 
| digniſted character i in the kingdom. bs 


Perſons of 0 ven A y being the electors of 
a Member to ſerve in Parliament, their conſti- 
tuent would not fail to confer on them every 
mark of diſtinction in his power: he would not 


therefore neglect to have their names inſerted { in 


the afts of ſupply and the commiſſions of the 
„ and thus conſtitute theſe worthy per- 
ſonages 


ti- 
T 


the 


ges 


— 
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| ſonages the guardians of the peace and regula- 


tors of the internal police of the county. Can 


any man, whoſe breaſt is animated with, the 


ſmalleſt ſpark of public ſpirit, or who is endowed 
with the leaſt portion of regard for the welfare 
of his country, revolve in his mind for a mo- 
ment the conſequences of ſuch a deteſtable 
ſyſtem of repreſentation of this part of the 


United Kingdom, without feeling the utmoſt 


indignation at the authors of it, and execrating 
the abettors of a ſcheme of policy pregnant 
with ſuch evils to the Conſtitution of theit 
country i 1 
If a Miniſter finds it eie or neceſſary 
for carrying on his meaſures, to ſecure the voice 
of, a ſeptennial Member of Parliament, by he- 
towing marks of royal favour; how much more 
muſt he find it his intereſt to attach to his meaſures 
perſons who have contrived means to ſecure to 
themſelves and their heirs a perpetual or here- 


1 ditary power and privilege of electing or ſend- 


ing to Parliament the conſtituent members of 


it, who ought to be the repreſentatives of the 


people, but who in fact can be viewed in no 
other light than as the venal tools of a particu- 
lar 
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. with ſervility and debaſement of mind to the 
perſons poſſeſſed of theſe ſuper eminent itidefea- 
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3 
lar claſs or deſcription of men in che kingdom: 
Thus, it is obvious, every ſpecies of venality 
and corruption muſt ſpread through the land 
with rapid progreſs. The contagion will not 
be confined to the higher clafles ; it will extend 
Its baneful influence over all ranks and degrees 


All orders of men will be taught to look up 


fible rights and privileges, for favour and pro- 
tection. Thenceforward the ſecurity of pro- 


perty is unhinged, and our moſt valuable rights X 
muſt be held upon a precarious tenure. The 1 
judges of our property are named by the Crown: 9 
The royal favour is conferred only on perſons Ii 


who lend their ſupport to miniſterial meaſures. 
Hence the contagion of venality muſt pervade 
the ſeats of juſtice. It will be kept alive by 
gainful proſpects; and every occaſion of ſolici- 
tation in favour of a ſon or brother, or other 
relation or friend, will prove a freſh 1 incitement = 
to preſerve the venal ſyſtem in ſtrength and 
vigour. It will not eſcape notice, that the de- | 
termination of our property in the laſt reſort 
25 | 1 is 


E 1 
is lodged by the Conſtitution, and properly while | 
it remains poſſeſſed of its natural health and 
vigour, in that part of the legiſlative body which 
confiſts of the Nobles of the kingdom. 


Our Sanne is Matty famed: on is 
principles of freedom, wiſdom, and duration. 
The intereſt of the great body of the people 
is the chief end of all good government, Their 
liberty, protection, and ſecurity, muſt not de- 
pend upon the partial views or intereſted pro- 
ſpects of any particular claſs or rank of men 
they muſt reſt upon a more ſolid baſis, that of 
wiſe laws, of which the object is the indiſeri- 
minate good of the whole ſubjects of the king- 
dom; laws which muſt be executed win fide- 
_ and . 
A ** of Sn which _ it eaſily 
in the power of any order of the State to cor- 
rupt a few of the ſubjects of the kingdom, and 
J by that means to rule the reſt, muſt be fatal to 


t RE liberty, and ſubverſive of a free government. 


He SES 1-43 OTF 11 il 4 ET, 
Feet ſuch is the ſyſtem, that has of late years 
been eſtabliſhed in this part of the United 
G Kingdom. 


| (4a) 
Kingdom. The tendency of perpetual entails, 
by which eſtates may be increaſed, but cannot 
be diminiſhed, with the aſſumed power of 
ſplitting or dividing ſuperiorities, and oreating 
nominal votes, in the manner above taken notice 
df, muſt at firſt fight ſtrike every mam endowed 
wich tlie leaſt ray uf reaſon, as a moſt danger. 
dus innovation and pervenſion of our free Con- 


titution; and which, if not checked by the 


landed proprietors and Teal frecholders of the 
kingdom, will become a rooted eftabliſhment, 
to the utter deſtruction of the freedom of tie 


The Britiſh-ſyſtem of government is formed 
on the happineſs, not the oppreſſion, of the 
people. Accordingly they find themſelves happy 
under its influence; they love their Conſtitu- 
tion, and wifi to ſupport it; they are not de- 
firous to change their laws nor their maſters: 
but if they ſuffer a venal and corrupt ſyſ- 
rem of government to be once eſtabliſhed, 
they will find it difficult to break their chains, 
and emancipate themſelves from the tyrannical 
fetters impoſed upon them. The influence of 
venality and corruption will filence the ſervile 
ee c part 


E 


part of the people; while the lovers of virtue 
and conſtitutional freedom muſt fink into fub. 
miſſion, overawed by power 2 it may be 
* too late to reſiſt. 
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OBSERVATIONS 
UPON THE Th 


TWO PROPOSED BILLS 


ORDERRD TO BE TRANSMITTED BY THE 


GENERAL MEETING OF COUNTY DELEGATES 
AT EDINBURGH, 


FOR THE PURPOSE OF OBTAINING THE OPINIONS OF THE 


HERITORS IN ALL THE COUNTIES OF SCOT LAND, 


UPON THE AMENDMENT OF THE LAWS RELATIVE TO THE 


REPRESENTATION OF SCOTLAND IN PARLIAMENT, 


AS PROPOSED BY THESE BILLS, 
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OBSERVATIONS, e. 


qr; is univerſally known, that anciently all | 
barons and freeholders fat in the Scotch 
Parliament. By an act of James I. of Scotland, 
the attendance of ſmall barons and freeholders 
was diſpenſed with; but it was neceſlary that 
they ſhould appear in Parliament by. Commiſ- 
fioners or Repreſentatives, ** twa or mae wiſe 
men after the largenes | of the ſcheriffdome.” 
Theſe Commiſſioners, or Commiſiars as they 
were called, had coſtage from each ſhire in pro- 
portion to the rents of the electors within the 
ſhire. By an act of James II. no freeholder 
was bound to come to Parliament « bot he be 
of twenty pounds woorth of land,” as expreſſed 
in the title of the act. By Rr, act of James 
IV. freeholders within an hundred merke of 
extent were not compelled to come to Parlia- 
ment; but were allowed to appear by "their x pro- 

Curators. 


( 48 ) 


curators. By act 114th of the eleventh Parlia- 


ment of King. James VI. the qualifications of - 


Commiſſioners were of new aſcertained ; it was 
required they ſhould be © the Kingis freehalders, 
t refident indwallers of the ſchire, of gude 
© rent, and weil eſteemed.” The qualification 
of the voters for Commiſſioners were alſo by 
that act aſcertained to be a forty-thilling land 
in free tenandry ; and nane to have voit in 
ce their election, bot fik as hes fourty-ſhilling 
1e land in free tennendty, halden of the King, 
4. and hes their actual dwelling and reſidence 
cc within the fame ſchire,” By act 3 th of the 
firſt Parliament of Ch rles IL it was enacted, 
1 That beſide all 'beritars who hold a fourty- 
« ſhi illings land of the King's 5 \ Majeſty i; in capite, 
6 that alſo all heritors, liferenters, and wad- 

« ſetters, holding of che King, and others 


0 Wh held their lands formerly of the biſhops 


or abbots, and now hold of the King, and 


40 bete yearly rent doth amount to ten chalders 


te of victual, or one thouſand pounds, all feu- 
« duties being deducted, ſhall be and are ca- 
4e pable to vote in the election of Commiſſioners 
4 of Parliaments, and to be elected Commit- 
5 e * It was enacted, ce That 
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& the whole freeholders, heritors, and liferenters, 
4e holding of the King and Prince, ſhall, ac- 
& cording to the proportion of their lands and 
te rents Hing within the ſebire, be liable and | 
& obliged in the payment” of the allowance 
given by that act to every Commiſſioner for his 
ordinary expenees in providing foot-mantles for 
the riding c of the Parliament. 


It is evident by this act, that every voter for 
a Commiſſioner to Parliament was underſtood to 
be a perſon of a real eſtate within the ſhire, 
either in fee, liferent, or wadſet. By che act 
21ſt of the third Parliament of Charles II. 2 
new ſtandard of qualification was introduced, . 
viz, a forty-ſhilling land of old extent, or 4ool- 
Scots of valued rent; and it was declared, that 
none ſhould have a right to vote at elections of 
Commiſſioners, but thoſe who at the time ſhould 
be © publicly infeft in property or ſuperiority, 
and in poſſeſſion of a wanne land of old 
extent, c. 

It cannot be preſum ed, that it wis the inten- 
tion of the Legiſlature to veſt the power of voting 
for Commiſſioners to Parliament, in perſons 
H who 


w 


1 
who had a leſs ſubſtantial intereſt in the reſpec- 
tive counties than was fixed and determined by 

the former ſtatutes. Indeed it can admit of no 
doubt, that the qualification of Commiſſioners 
was till confidered to depend upon a real and 
ſubſtantial intereſt in lands. Two things were 
required by the act, public infeftment and poſ- 
ſeſſion; the laft of theſe requĩſites can only apply 

to the receipt of the profits of the eſtate. The 
Whole tenor of the act aſcertains, in the cleareſt 
manner, that perſons of a certain yearly rent 
within a county, only were intitled to vote for 
X-, Commiſſioners from that county. It may be 
- 23 obſerved, that it was declared, that appriſers 
2 1 and adjudgers ſhould have no right to vote 
during the legal reverfon; that is, within the 
time given by law for redemption of thoſe ap 
* Priſings or adjudications, by the heritor againſt 
wWhoſe eſtate they were laid: but after the ex- 
piration of this term it was declared, that the | 
adjudger firſt infeft only ſhould have vote; o 
and no other apptiſer or adjudger, & till their nun 

« ſhares be divided, and the extent and valu- 

* ation thereof may appear.” Ir is impoſfible 
that this enactment of the ſtatute can apply to 
any thing but real property. Further : by the 
| | laſt 
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laſt clauſe of the act the charges of the Com- 


miſſioners are to be paid by the heritors, life- 


reuters, and wadſetters, and the expences of the 
foot-mantles to be defrayed in the ſame manner 
by the electors. Theſe are circumſtances which 
determine beyond the poſſibility of cavil, that 
the Legiſlature had never conceived the ifdea 
of an elector without a ſubſtantial intereſt in 
land, | | 


Upon the words or ſuperiority in this act, is 
founded that ſwarm of noxious and unconſtitu- 
tional qualifications which have infeſted this 
country for ſome years back; the word ſuperi- 
ority occurring in the act, ſeemingly contradiſ- 
tinguiſhed from property by the disjunctive 
particle or, has given riſe to the evil which is 
now ſo juſtly and loudly complained of. 


Every man of landed property, however ſmall, 
ought to turn his attention to an object of ſo 
much importance as a proper and effectual rec- 
tiſication of the abuſes now fo preyalent in the 
Northern part of this iſland, It becomesevery 
man who is the friend of the Conſtitution of his 


country, to conſider, with due attention, the 


Fix © draughts 
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draughts or heads of Bills now tranſmitted te 
the counties; and to give the ſanction of their 
approbation to that which appears to be moſt 
calculated for removing the evil ſo much felt 
in this part pf the United Kingdom. 


For a conſiderable time after the act laſt men- 


tioned, which paſſed in the year 1681, the 
creation of mere ſuperiority-qualifications for 
voters of electors of Members of Parliament, 


was not thought of. Subaltern rights c of lands 


were granted by men of great property to vaſſals; 


but no ſuch thing was invented as a cc 5 


qualification, by a ſeparation af property from 
ſuperiority, with a view to the eſtabliſhment of 
an extraordinary influence ip Parljament, 


It may well be conceived, that after the Union 
of the two Crowns, and when the politics of 
Scotland were more intimately allied to Eng- 
land, a ſeat in the Britiſh Parliament came to 
be conſidered as of more importance than a ſeat 
was formerly in the Parliament of Scotland, 
The Members were fewer in number after the 
Union. The intereſt of a Scots Peer, or wealthy 
Commoner, came to be valued in proportion 


to 
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to his weight and'influence-in the choice of the 
forty-five Repreſentatives of Scotland. It is 
not to be wondered at, therefore, that the mul- 
tiplication of votes began, ſoon after the Union, 
to figure as a matter worthy the attention of 
men of rank and property. The firſt method 
found out was fimple: a diſpoſition of lands 
of ſufficient extent or valuation was granted, 
upon the eve of an election, to the intended 
voter, who gave to the granter a declaration of 
truſt, Infeftment was taken, but not regiſtrated, 
When the election was over, the deeds were 
immediately deſtroyed, To remedy this abuſe, 
the act of the 12th of Queen Anne was paſſed, 
the preamble of which ſets forth: Whereas 
« of late ſeveral conveyances of eſtates have 
e been made in truſt, or redeemable for elu- 
&« ſory ſums, noways adequate to the true value 
« of the land, on purpofe to create and multiply 
« votes in elections of Members to ferve in 
& Parliament.” To prevent this method of 
unduly multiplying votes, it was ordained, that 
no conveyance on which infeftment was not 
taken, or ſeiſin regiſtrate, a year before the 
| teſt of the writs, ſhould be held a good qualifi- 
cation ; and the act preſcribes an oath ſpecially 

directed 


— —— 


— 


S Kb. 


——— — ——— — 


— Co of 2 —— 
. I ‚· N . . • — --.- rr 
nas 2 — — 
— — 
— — 


— —— —— 2 . 
ay s *.- oy - — ” 1 
4 
. l Fa. £ 3 £ LE = 1 "dit. 43 IF 2M * @ 
rr $05 Gann SE - 
6 - _ oa — & 


. 2 Wn 5X 


— 4 5 
a : 
* as 

- - TO — AHA an. — 


0 


( 534 ) 


directed againſt the abuſes of truſt - rights and 


obligations to * 


The enactments of this ſtatute made it ne- 
ceſſary for vote - makers to alter their method. 


It was clearly hazardous to diſpone eſtates of 


any value in fee, without any obligation upon 
the grantee to rediſpone. Hence aroſe the modes 
that are now practiſed, of veſting ſuperiorities 


and wadſets, and liferents of ſuperiority, in 


confidants, after being ſplit and ſeparated from 


the property, for the purpoſe of multiplying 
votes at elections of Members of Parliament. 


The multiplication of conſtitutional votes at 


elections could be no evil; but the multiplica- 
tion of nominal voters, bound down to the 


intereſt -of any individual, was a monſtrous : 


abuſe ; for in proportion as theſe increaſed, the 


legal voters in effect diminiſhed. To remedy 


theſe abuſes, the oath now in foree was deviſed 


in the year 1733: and although that oath is 


framed in words ſufficiently clear to men of 
common underſtandings, yet the intent and 
meaning of the Legiſlature have been eluded 


by the ingenuity of lawyers, who have endea- 


voured, by ſtrained explanations of the oath, 
| 8 to 
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to reconcile it to the conſoiences of men pre- 
diſpoſed to favour the intereſt of their friends 
or patrons. For ſome time after that oath. was 
© deviſed, few perſons could be found who thought 
themſelves in fafety to take the oath, upon a 
liferent or wadſet right of ſuperiority. Quali- 
fications were, therefore, for a conſiderable time 
made by diſpoſitions of ſupetiority in fee: but 
by degrees the paſſions of men deſpoiled rhe 
oath of its terrors; wadſet and liferent votes 
were created in all parts of the kingdom, and 
there were found multitudes, elergy as well as 
laity, who took the oath without heſitation. 
The evil now has grown to fueh a height, that 
it can no longer be borne by men endowed 
with the leaſt portion of a free eee . 


| In one of the Bills ſubmitted to che 25 
ration of che Counties, it is propoſed to remove 
the evil by a prohibition of votes depending on 
wadſet and liferent rights of ſuperiority ; and 
alſo on votes of fees of ſuperiority, where the 
| ſuperiority appears to have been ſeparated from 
the property fer the purpoſe of making votes: 
but it is fneant that a naked ſuperiority tr fee, 

not lately — from the property, ſhall be 
a good 
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a good title of enrolment; and that the legal 


qualifications ſhall ſtill be 4001, Scots of valued 


en or a nn land of old extent. 
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Ti noe wich good. zeaſon to * 1 


that many queſtions at law will ariſe from this 
clauſe of the Bill, and that nominal votes will 
ſtill be made by fees of ſuperiority ; as happened 


| after the act 1733, when wadſets and liferents 


were in diſrepute > We ſee a conſtant ſtruggle 
betwixt the endeavours. of the Legiſlature to 
reſtrain. nominal votes, and the ingenuity of 
vote- makers to evade the laws. The laſt has 


always prevailed hitherto, and. will moſt cer- 


tainly ſtill prevail, while the right of voting 
is allowed to depend on ſuperiority. This Bill 


ſtill allows to remain in exiſtence that unſub- 


ſtantial right, that impure fountain, whence 
all the evils and abuſes complained of have di- 


realy flowed. Why ſhould a perſon, Who has 
no ſubſtantial intereſt in lands, be permitted to 
vote; and the perſon who has the only real and 


ſubſtantial intereſt in theſe_lands, be abſolutely 
excluded? Is it not of importance, that the 
voters in Scotland ſhould be proprietors of lands 
in Scotland? But if nakeg ſuperiorities ſhall 
be 


n 


ne held good qualifications for electors of Mem- 


bers of Parliament, then a great body of voters 
may conſiſt of men who have no connection 
whatever with this country, and who, therefore, 


are not called upon by any natural or neceſſary 
tie to attend to our intereſt. The, Members of 


Parliament choſen to repreſent the people of 


Scotland, may alſo be unconnected with the 
country; and conſequently will pay no atten- 
tion to acts of parliament that may eſſentially 
affect the produce, the manufactures, the com- 
merce, of this part of the United Kingdom. 


The preſervation of the Articles of the Union 


relative to our church, or the publie burdens 
on our lands, will figure in their eyes as matters 
of little importance. It therefore behoves the 


Landed Intereſt of Scotland to conſider well, 


and deliberate maturely, before they give their 
ſanction to a parliamentary application, which 
goes no farther than cutting down wadſets and 
liferents of ſuperiority, and allow qualifications - 
of naked ſuperiorities in fee ſtill to remain. This 
would be giving ſanction to the radical evil, 
the ſtem from which the other evils propoſed 
to be remedied are but ſhooting branches. What 
ſort of fruit this poiſonous trunk may in furure 
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times produce, the obſerver will not pretend to 
determine; but he may ſay, without any pre- 
tenſions to an uncommon ſhare of ſagacity or 
penetration, that it can never be ſalutary to the 
community at large. 


It is propoſed by the other Bill, that pro- 


perty alone ſhall determine the qualifications 


of Members of Parliament, and of their elec- 
tors; and that the ftandard of qualification 


| thall be reduced from 4ool. to 200l. Scots, or 


a forty-ſhilling land of old extent. The va- 


luation of a forty-ſhilling land bears no juſt 


proportion to that of 4ool. Scots. The va- 
Juation of the firſt ſeldom riſes higher than 


150}, or 160l. Scots. This matter is ſimple, 


and admits of no ſubtilties, niceties, or eva- 
ſions: for although an oath is appointed to be 


taken, yet it is put in the power of the free- 
holders to enter into an expiſcation of any 


claimant's or voter's right, and to prove the 
defect of title. It appears to be of ſome impor- 


tance for the proprictors of land to hold imme- 


diately of the Crown. The inconveniences 
often attending the making up titles to eſtates, 
which hold of different ſubject- ſuperiors, would 
| „ 
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by that means be removed the land-rights of 
Scotland would then be more eaſily and readily 
found on the moſt reſpectable and authentic 


records. | \ 


The Britiſh Conſtitution cannot be preſerved, 
if its principles are forgotten, or ſuffered to be 
departed from. Landed proprietors are ſo par- 
ticularly connected with the ſoil, and depend fo 
much upon its produce, that they muſt ever be 
moſt materially intereſted in the welfare and 
proſperity of their country, By a ſtatute of Geo. 
II. it is enacted, © That no perſon ſhall vote 
< at the election of any Knight or Knights of 


%a Shire, within that part of Great Britain, 


«© called England, or Principality of Wales, 
« without having a trechold eſtate in the 
« county for which he votes, of the clear 
« yearly value. of forty ſhillings, over and 
% above all rents and charges payable out of, 


or in reſpect of the ſame.” The Parliament 


of Scotland anciently eſtabliſhed the qualifica- 
tion of electors of Commiſſioners to ſerve in Par- 
liament to be a forty ſhilling land of old ex- 


tent; and this is undoubtedly the conſtitutional 
__qualification.. In England, Copyholders are ex- 


I 2 cluded 
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cluded from voting for Knights of the Shire, as 
they hold their lands at the will of the Lord of 


the Manor, or by copy of his Court Roll, 4 
There were anciently in England ſeveral claſſes — 


of Copyholders, but thoſe who held by copy 
| of Court Roll, without any mention of the will | 
| | of the Lord, conſtituted the higheſt and moſt [ 
| privileged order ;—they are held in law to have t 
a frechold intereſt in their copyholds, their 7 
rents and ſervices being fixed and aſcertained i 
by cuſtom, and not dependent on the will of 1 
the Lord. Hence it became a queſtion, whe- t. 
ther this claſs of Copyholders were not Free- e 

holders within the meaning of the laws in being 
prior to the above-mentioned act of Geo, II. N 
They are called Tenants by copy of Court-Roll; 7 
becauſe they have no other writings or evi- tc 
dence concerning their lands and tenements, 1 
but only the copies of the Rolls of the Courts f 
of the Manors within which they lie. Copy- . 
holders can neither ſue nor be ſued for their . 
lands in the King's Courts of Cor:mon-Law, tl 
IJ but only in the Court-Baron of the Lord. * i 
'F That claſs of men, who were known in Scotland m 
| by the appellation of Rentallers, or Kindly Te. 8 
nants, were originally in a ſituation very ſimi- Ra 

| . lar 


* Blackſtone's Conſiderations on Copyholders. 


1 
lar to Copyholders in England. Landed pro- 
prietors had frequently, in ancient times, ſet 
lands to favourite tenants in rental; which was 
a particular ſpecies of tack or leaſe granted by 
the landlord, for an eaſy tack-duty, to the 
lineal ſucceſſors of the ancient poſſeſſors of the 
land, or to perſons whom the proprietor meant 
to favour as ſuch, The leſſees who were in- 
rolled by the proprietor in his liſt of rentallers 
in his rental-book, were called Rentallers or 
Kindly Tenants. On the renewal of the rental 
to the heir, he paid to the landlord, in name of 
entry-duty, a graſſum or fine, the amount of 
which was regulated by the cuſtom of the Ba- 
rony. By adhering to the ſtrict notions of the 
feudal-law, a rental, even when granted to a 
tenant and his heirs, was by the Courts of Law 
reſtricted to the lives of the rentaller and his 
firſt heir; becauſe, had rentals been permitted 
to extend to all ſucceeding heirs, they would 
have become proper heritable rights, which by 
the feudal rules could not have been conſtituted 
but by ſeiſin. In this manner, that claſs of 
men called Kindly Tenants, have been extin- 
guiſhed in Scotland. The Courts of Law hav- 


ing, by their decifions, defeated the liberality 
and 


5 ( 62 5 
and beneficence of good men, by giving way 
to the ariſtocratical principles of feudal policy, 


and gratifying the avarice of landlords, who 
- poſſeſſed not the kindly feelings of their juſtly 


munificent anceſtors. In England, where the 
comfortable ſubſiſtence of the people has been 


more regarded than in Scotland, cuſtoms and 


uſages favourable to the people, were preſerved 


and ſupported by the Courts of Law, and their 


determinations were aſſented to by the humane 
feelings of the higher orders of men. Copy- 
holders came to have eſtabliſhed in them a per- 
manent intereſt in lands by force of cuſtom, 


which would have alſo ſecured rentals in Scot- 


land, according to their genuine nature and 


original inſtitution, had not the Supreme Civil 
Court been too much addicted to feudal opi- 


nions, and too deeply tainted with ariſtocratical 
principles, to favour the intereſt of the people. 


_ Proprietors of land in Scotland, who hold of 
ſubje&-ſuperiors, have at preſent no votes in 
elections of Members of Parliament; yet they 
are independent proprietors of land; their rights 
are conſtituted by diſpoſitions, charters, and in- 
feftments, which * upon authentic re- 

cords; 
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cords ; they can alienate their lands freely with- 
out controul; the conſent of the perſon called 
Superior is not aſked. The caſualties due to th: 
ſubje&-ſuperior, where they are not taxed or 

reſtricted to a certain ſum, confiſt of double 
the feu- duty upon the entry of an heir, and of 
one year's rent upon the entry of a fingular 


ſueceſſor or purchaſer. Upon tender of the 


caſualties, the ſuperior can be compelled by 
law to give a feudal entry: ſhould a ſubject- 


ſuperior refuſe to give an entry, an heir or pur- 


chaſer can be under no embarraſſment as to the 
eſtabliſhment of a feudal inveſtiture, as they 


can go to the Sovereign, who refuſes no vaſſal. 


Heritors, or landed proprietors in Scotland are, 
in every juſt ſenſe, freeholders. The payment 
of certain fixed caſualties is no mark or badge 
of baſe tenure. All the lands in the kingdom 
hold of the Crown; and the Crown's caſualties, 
are equally exigible from proprietors deriving 
right immediately from the Crown, as the 
ſubject- ſuperior's caſualties are exigivle from 


_ proprietors deriving right to their lands imme- 


diately from ſubjects. Subinfeudations were 
prohibited in England by a ſtatute of Edward J. 


vy which purchaſers of lands of the fees of 


Lords 
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Lords were ordained to hold their lands of the 


chief Lord of the ſame fee, and not of the 


Feoffor ; becauſe the chief Lords of the fee, or 


Superiors as «they are ſtiled with us, often 


loſt their eſcheats, marriages, and wardſhips 
of lands, belonging to their fees. The pro- 
prietors of lands ſo held are called Freeholders, 
and are intitled as ſuch to vote in elections for 
Knights of the Shire. All heritors or pro- 
prietors of land in Scotland are, ip every juſt 


ſenſe, freeholders, both in point of intereſt and 


tenure. No baſe or ſordid ſervices are per- 
formed, no ſervile duties are exigible pro- 
perty is veſted by diſpoſitions, charters, and 
infeftments; and whether held directly of the 
Crown or of a ſubject, the tenure is equally 


free and' independent, and is equally well ſe- 


cured, whether it holds mediately or immedi- 
ately of the Crown. 


All heritors or landed proprietors in Scotland, 


of a valuation equal to a forty-ſhilling land of 
old extent, are, according to the principles of 
the Conſtitution, and in all reaſon, intitled to 


chuſe the Repreſentatives of the People in 


Parliament: they are moſt eſſentially intereſted 
| in 
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in the parliamentary conduct of theſe repreſen- 
tatives. The landed proprietors of Scotland, 
poſſeſſed of that quantity of free and indepen- 
dent intereſt in lands, which was, by the wiſdom 
of our anceſtors, fixed and aſcertained as the 
proper qualification of electors of Commiſ- 
ſioners to ſerve in Parliament, are, by the moſt 
certain and undeniable principles of the Con- 
ſtitution, intitled to inſiſt, that the Repreſenta- 
tives of the Shires or Counties of Scotland 
ſhall be elected to Parliament by their free 


choice. 


The elevation of men of no property to the 
condition of electors of Members of Parliament, 
is, in this part of the United Kingdom, attended 
with peculiar evils. The Parchment-men, or 
Paper- barons, as they are vulgarly and contemp- 
tuouſly called, being, by an abuſive act of 
power, ranked in the claſs of frecholders, are 
as ſuch intitled by law to be appointed by Par- 
liament in their yearly acts of ſupply, Commiſ- 
ſioners to levy the Land- tax, and apportion it 
upon the landed proprietors of the counties: 
they are, as Commiſſioners of Supply, veſted 
by law with the powers of regulating highways, 

K bridges, 
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bridges, and ferries, and of determining queſ- 


tions relative to them; and alſo of aſſeſſing, 


to a certain extent, the landed proprietors in the 
the ſhire, with the ſums neceſſary for making 


roads, building or repairing bridges, opening 
and preſerving paſſages at public ferries, and 


regulating the ſtatute · work to be performed 
upon the public roads. It is eaſy to conceive 


in what manner all theſe very important 


matters will be conducted by Commiſſioners of 
Supply, ullius addicti jurare in verba magiſtri. 
It requires no ſuperior degree of foreſight, to 


predict what roads, bridges, and ferries, will be 


moſt attended to, and where the aſſeſſments of 
the counties will be diſpoſed of. Thoſe Free- 
holders alſo find their way into the Commiſſions 
of the Peace, and are veſted with a very  exten- 
five and important juriſdiction over the ſub- 


jects of the kingdom. The danger of veſting 


mean and dependent men with eminent powers 
of public police, with juriſdiction, civil and cri- 
minal, of high moment, is too obvious to 
need illuſtration or diſcuſſion. 


Let the qualifications of the Voters of the 


Repreſentatives of the People depend upon pro- 
1 85 perty, 
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perty, as eſtabliſhed by the genuine principles | 
of the Conſtitution. The preſent highly prized | 
eſtate of a naked ſuperiority, will then fall into its | 
natural infignificancy ; a price will be brought 
only by a ſubſtantial proprietary intereſt, It 
will be happy for this country when that viſion 
of ſuperiority ſhall no more trouble the fancies 
of men, ſhall depart from the land, and leave 
no track behind it. 
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